







































































































































































and amendments circulating in the California Secretary of State. (See,
http://www .sos.ca.gov/elections/elections_j.htm#circ, Initiatives, 1247,
1263, 1254, 1255, and 1264.) The certainty afforded by appellate
resolution of these issues is preferable to the uncertainty that a failure to
resolve these issues would engender in California as to the scope of the
Family Code provisions.

In Zeilenga v. Nelson, supra, 4 Cal.3d at p. 719 (hereinafter
Zeilenga), the plaintiff brought an action in mandamus and declaratory
relief against the County Clerk of Butte County to declare a county charter
provision, which had prevcented the plaintiff from nomination for County
Supervisor, unconstitutional. Although the court noted that the specific
issues raised with respect to the particular election were moot, since the
election was over, nonetheless, the court held that the action for declaratory
relief was not moot. (Zeilenga, supra, at p. 719.) The Zeilenga court
explained, “the basic issue—namely, Is the county charter provision,
hereinafter discussed, constitutional?—is one which deprives any Butte
County resident who has not lived in Butte County five years of the right to
run for county supervisor. This issue is a vital one for the people of Butte
County, and is one of general public interest and should be determined
before the next election for county supervisor.” (Id.)

Similar to Zeilenga, where even though the issue as to the speciﬁc

election was moot, the vitality and public interest nature of the proceeding
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prevented the declaratory relief claim from becoming moot, in the case at
hand, the issues of the constitutionality of Proposition 22, and the scope of
that provision are vital issues for al/ residents of California, and these
issues concern matters of general public interest. A final disposition as to
the constitutionality and scope of Proposition 22 is a matter of general
public interest to both supporters and opponents of that proposition, in
addition to all California residents, who by their votes in the 2001 election,
adopted Proposition 22 as part of their Family Code. Moreover, issues that
were raised in this case, such as the issue of the scope of Proposition 22,
will arise in the future, if not decided by this Court. (Prop. 22 Opening
Brief, at p. 27-32.)

The claims of CCF and the Fund for declaratory relief are not moot,
because of the vitality of the issues involved in the current proceeding, the
public interest nature of the case, and the high likelihood that these issues
will arise in the future. Therefore, the Court should not dismiss CCF and
the Fund from the current proceedings.

E. The Court should not dismiss CCF and the Fund
because the problems and principles involved are issues
of great public interest.

Even if the claims of CCF and the Fund are found to be mooted by

the Supreme Court’s decision-in Lockyer, the Court should allow CCF and

the Fund to pursue their claims as parties to this case.
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In Ballard v. Anderson (1971) 4 Cal.3d 873, 877, the Court held that
“where the problem presented and the principle involved are of great public
interest, the courts have deemed it appropriate to entertain the proceedings
rather than to dismiss the same as being moot.”

In Kirstowsky v. Superior Court In and For Sonoma County
(1956)143 Cal. App.2d 745, 749, the court considered whether the
members of the public should have been excluded from a trial, even though
the trial had ended months before. In that case, all parties agreed that the
question presented at trial was moot. However, the court did not dismiss
the issues because they involved matters of important pubic interest. (/d.)
The Kirstowsky court noted that “[s]ince the problem presented and the
principle involved in the instant proceedings are of great importance in the
administration of the criminal law and are likely to arise in the future, we
deem it appropriate to discuss the questions involved, even though, so far as
the issuance of a writ is concerned, the matter has become moot.” (1d.)

Similar to Kirstowsky, where the court decided moot questions
because of their public importance, the problems presented and the
principles involved in the case at bar involve matters of great public
importance in the administration and substance of many areas of the law,
including family law and constitutional law. These issues are likely to arise
in the future, if they remain unresolved. Dismissing CCF and the Fund

would result in leaving some of the questions and arguments that were
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raised in this case unresolved. Therefore, the Court should allow CCF and
the Fund to pursue their claims, even if those claims are found to be moot,
because the issues raised in the current case involve matters of great public
importance that are likely to arise in the future if the CCF and the Fund are
dismissed.

As we have noted, CCF and the Fund have proper standing to bring
their respective actions, and their claims are not moot. Even if their claims
were to be considered moot, the Court should not dismiss CCF and the
Fund, because the issues raised by them involve matters of general public
interest that are likely to arise in the future. Contrary to CCF and the Fund,
who have proper standing to prosecute their claims, the City, in the current
proceedings, lacks standing to challenge the constitutionality of the Family
Code provisions. Therefore, the Court of Appeal erred, not only in
dismissing CCF and the Fund from the current proceedings, but also in
allowing the City to challenge the constitutionality of the Family Code
provisions. This Court should reverse the errors of the lower court, by
upholding the standing of CCF and the Fund and dismissing the City from
the current proceedings for lack of standing.

F. Other public interest groups have been allowed to
intervene in this litigation on the opposite side of the
same-sex marriage issue.

Beyond all the substantive legal arguments that have been presented

to show that CCF and the Fund have standing, it should not go unnoticed
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that the lower courts in this action had no problem allowing other advocacy
groups on the opposite end of the ideological spectrum participate as
plaintiffs. The Court of Appeal notes, in footnote 3 of its decision, “[T]he
advocacy groups Our Family Coalition and Equality California participated
as plaintiffs in the Woo case, and Equality California was granted leave to
intervene as a plaintiff in the Tyler case.” (In Re Marriage Cases, supra,

49 Cal.Rptr.3d at p. 686, fn. 3 [143 Cal.App.4th 873].) Amici submit that
it is manifestly unjust to liberally construe standing for only one side of a
highly controversial public issue, while denying it to the opposing

viewpoint.

CONCLUSION

In summation, the previous dispositions in this action which have
assumed standing for San Francisco while denying it to CCF and the Fund
are illogical, inconsistent and unprecedented. It is imperative that tile
integrity of the citizen initiative process be preserved. Allowing large cities
with significant resources to file suit any time they disagree with the
philosophical premise of a ballot initiative undermines the will of the
people and upends local governments’ subordinate status as political
subdivisions of the state. Further denying standing to public interest

organizations which seek to defend the validity of citizen initiatives they
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have actively promoted exacerbates the injustice and erodes confidence in

our democratic form of government.

For these reasons, and in accord with the weight of authority, amici
urge the Court to hold that CCF and the Fund have standing to proceed as

parties to this action, while San Francisco does not
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